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QUESTION 1 (35 Marks) [35% of overall mark in this unit] 


Nelly and Tom Ham are a married couple who have been operating a solicitor’s practice, ‘Ham 
& Associates’ in country NSW since they were both admitted to practice and received their 
practicing certificates twenty-five years ago. Nelly and Tom have each received specialist 
accreditation in the areas of Family Law, Criminal Law and Wills and Estate Law. The practice 
takes on legal work of all sorts including conveyancing work, contract disputes, employment 
law, defamation law and negligence claims. Both Nelly and Tom have recently been heavily 
involved in on-going class action representing forty-nine local farmers and graziers against a 
major financial institution who is alleged to have over-charged interest on special agricultural 
over-draft facilities. This litigation has been time-consuming and financially draining on the 
practice as the litigation is being run on a pay-at-the-end basis if the litigants are successful. 
Over the past few months, Nelly and Tom have often been away in Sydney attending to this 
litigation. Tom and Nelly are passionate about this cause on behalf of the local, struggling 
farmers. 


Ham & Associates employ three permanent staff in their busy practice: Zorica, Alan and Tony. 
Zorica is a qualified lawyer in Serbia, having practiced there for five years before immigrating 
to Australia in 2018. Zorica commenced working for Ham & Associates one year ago, in 
October 2018, as a para-legal. Zorica has successfully completed all of the necessary 
requirements (including additional study requirements) through the NSW Legal Profession 
Admissions Board (LPAB) in order to gain admission to practice law in Australia. With her 
training and experience, Zorica has become Nelly and Tom’s right hand. Although she is in 
the process of completing the admissions paperwork she has been held up awaiting some 
character references from two former colleagues in Serbia. Alan is a retired accountant and 
attends to bookkeeping, the trust account, payrolls, taxation, leave entitlements and 
superannuation payments for the practice. Tony works as the personal assistant to Nelly and 
Tom and performs secretarial and receptionist work. 


In February 2019 a client named Andrew Innes made an appointment to see Tom about his 
recent separation from his wife Kate. Kate is a long-term client of Ham & Associates who have 
assisted her in the past with four property purchases and a claim for unfair dismissal against 
her former employer. Kate is also a litigant in the class action Tom and Nelly are pursuing 
against the financial institution. Andrew now wants Tom to represent him in Family Law 
proceedings involving both property and parenting issues as he feels Tom is a successful 
lawyer, a hired gun who will achieve excellent results for him against Kate. Before Tom meets 
with Andrew, Alan organizes for Andrew to put $75,000 into the practice’s trust account on 
account of the Family Law proceedings. 
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There is no costs agreement or costs disclosure made as Alan needs Tom to oversee this. As 
Tom and Nelly are away in Sydney and Andrew wants an urgent appointment, Tony organizes 
for Zorica to meet with Andrew. Zorica does this and takes detailed notes of the conference 
and Andrew’s expectations which she notes are very high and unrealistic, but she does not 
mention this to him. Andrew says he has some ‘useful goss’ on his ex-wife and has photos 
which he can provide of her allegedly stealing a motor bike from a shopping centre carpark 
and he insists that once she sees these she will settle on Andrew’s terms. Andrew is impressed 
with Zorica’s skills as a lawyer. Under instruction from Andrew, Zorica drafts his initiating 
application, affidavit, financial statement and notice of abuse and signs these documents as a 
witness, files and serves the documents. Upon return from Sydney, Tom is very impressed 
with her work and requests that she attend Court with Andrew and appear for the first return 
date. As the finances in the practice’s office account are low, Alan utilizes some of the $75,000 
which Andrew deposited into the trust account to pay staff wages for the week including a 
request from Zorica to be paid extra monies (over and above her wage) on account of having 
to do all of Andrew’s drafting urgently. Alan is aware that extra client funds will be available 
next week for work done and previously invoiced, so he will easily be able replace the trust 
monies. In the day’s mail, Tony takes delivery of a letter addressed simply to ‘Ham & 
Associates’ and marked ‘urgent’. Tony opens the letter. It is a character reference from Serbia 
about Zorica. The letter refers to Zorica having a previous conviction for theft and drug 
possession in 2017. Tony feels he ought to report this to some authority given Zorica’s pending 
admission, but doesn’t know what to do. 


Meanwhile, the financial situation of the practice is declining due to the elongated class action 
proceedings. There is currently not enough money to pay the professional indemnity 
insurances for the practice and the company has already received two fines for failure to pay 
tax on time, including Goods and Services Taxes for the past two quarters. Nelly in particular 
is not coping with the stress and has started drinking one - two bottles of wine each evening. 
On a few occasions recently, Nelly has posted to social media some selfies of herself while 
intoxicated. One evening Nelly realized she had left some urgent documents which she 
needed to take to Court in Sydney the following day and while driving back to work to collect 
them, she was pulled over and breathalised. She was arrested for a mid-range PCA 
(prescribed content of alcohol) offence. 


Your answer should address the following: 
e Identify the professional conduct issues and potential professional conduct issues 
apparent in the scenario. 


e Discuss whether Nelly, Tom, Zorica, Alan and/or Tony have breached (or are likely to 
breach) any legislation and/or rules regulating legal practitioners in New South Wales 
[Assume the Legal Profession Law, General Rules, Admission Rules and Conduct 
Rules apply]. 
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Outline what course/s of action (if any) each of the individuals Nelly, Tom, Zorica, Alan 
and Tony should take in relation to the professional conduct issues or potential issues 
you have identified. 


Outline what course/s of action would be open to a disciplinary body to deal with the 
professional conduct issues or potential issues you have identified and what penalties 


may apply. 


Justify your answers by reference to the relevant legislation, rules and case law. 


[35 marks] 


QUESTION 2 (15 marks) [15% of overall mark in this unit] 


[This question has 3 parts: (a), (b) and (c). All parts must be answered. 
Each part is worth 5 marks] 


In answering the following questions, students should, where appropriate, refer to the relevant 
legislation, professional conduct rules, case law and, in some instances, might find it helpful 
to refer to scholarly commentary or reports. 


(a) Martin has just completed his practical legal training and intends to apply for admission 


as an Australian Lawyer. However, he is concerned as he was investigated for 
plagiarism in his first year of the LLB program. Although he was not penalised in terms 
of marks, he was given a written warning by the University. 


(i) Should Martin disclose this incident? 
(ii) | What are his chances of being admitted? 
[5 marks] 


(b)‘With respect to applicants for employment and admission, their behavior on social 


media...which many would consider to be private activities, may well be a breach of 
what is now known as e-professionalism, and have detrimental consequences’ 

P Baron & L Corbin ‘Ethics and Legal Professionalism in Australia’ (2017) Ch 3, page 62, 
Oxford University Press. 

The following is one definition of e-professionalism: 


‘The attitudes and behaviours that reflect traditional professionalism paradigms but are 
manifested through digital media’. 

J M Kaczmarczyk et al ‘E-Professionalism: A new frontier in medical education’ (2013) 25 (2) 
Teaching and Learning in Medicine: An International Journal 165. 


Given that lawyers, along with almost everyone else, are avid users of social media, do 
you think it is appropriate for regulators to be examining lawyers’ and prospective 
lawyers’ online interactions, in terms of admission into and employment within the legal 
profession and misconduct or unsatisfactory professional conduct issues? [5 marks] 
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(c) You are acting for a client who has been charged with three counts of assault 
occasioning actual bodily harm and one count of supply of methamphetamine. In 
conference with the client on the morning of the first court mention he tells you that he 
is ‘guilty’ of all counts, but he wants to plead ‘not guilty’ for each one. 


Can you represent him? If so, are there any limitations on how you represent him? If 
not, what would you do? 


[5 marks] 
[Total 15 marks] 


QUESTION 3 (10 Marks) (10% of overall mark in this unit) 


You are a partner in a large law firm that acts for a major mining company. The company is 
Chinese owned and employs a significantly large Australian workforce in all of its operations 
in Queensland, New South Wales and Western Australia. The law firm has acted successfully 
for this company for many years and has achieved outstanding results in negotiations and in 
court hearings (which have in some instances even overturned Government environmental 
policy) and allowed very valuable mining operations including coal and iron-ore operations to 
commence in environmentally ‘fragile’ but rich mining areas. Such areas include known koala 
habitat areas of North Western New South Wales and water catchment corridors in outback 
Queensland. You have never directly acted for the mining company, in fact you are the only 
partner who has not and the operations of the mining company are not something you 
necessarily agree with. However, you can see the benefits to the law firm, the employees of 
the mining company and the financial benefits to New South Wales, Queensland and Australia 
as a whole. A group of farmers have approached your firm. They are concerned as they are 
all likely to be seriously affected by further plans that the mining company has in relation to a 
further two large open cut mining operations proposed for the Hunter Valley and the Darling 
Downs and they want you to commence proceedings to restrain the company from further 
operations in the Hunter and the Darling Downs — which raises possible conflict issues. 


By referring to each of the four approaches to lawyering outlined by Parker, suggest how you 
think you would deal with the above situation. In answering, you might also like to consider 
the question of whether law is a business or a profession. 


[10 marks] 


Please remember - This examination paper MUST BE HANDED IN. 
Failure to do so will result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


